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When confronted with a divorce, you don’t need to be a legal scholar to know the
risks of going to trial and having a judge decide the issues in a court of law. Just talk to
your friends and relatives who have been through a bitter divorce in the courts, or to any
honest divorce lawyer. They will tell you that the costs, both financially and emotionally,
of a court battle in a divorce can be ruinous, not only for the divorcing couple but also for
their children.

A better choice is an out of court divorce settlement process. But which is the best
way to go? Is it better to mediate, collaborate or just go to the most aggressive divorce
lawyer around and tell him or her to resolve your divorce outside of court?

Be wary of the aggressive divorce lawyer approach. Some of these lawyers,
known as “bombers,” are overly aggressive at your great expense. They are, at heart,
predatory animals that have an insatiable hunger. Their hunger is for money, and they
know that the road to maximize their fees leads inevitably to the courthouse, just the
place you wanted to avoid at the outset. More will be said about bombers later.

A better option is divorce mediation. Mediation works when both spouses can
negotiate on their own behalf, have a relatively equal balance of power in their
relationship, and have shared values. Almost always, when a divorcing couple mediates
they are “pro se,” meaning each spouse represents himself/herself without legal advice
and without a lawyer.

The mediator remains neutral and may or may not be a lawyer. The mediator has
the couple disclose their relevant financial information; helps them identify their needs
and concerns, especially what is most important and meaningful to them; explains
applicable legal principles (if the mediator is a lawyer), and brainstorms options and
solutions with them in an effort to tailor a settlement that meets their needs and those of
their children. Once an informal understanding for settlement is reached, the mediator
urges each spouse to consult with his/her separate, independent mediation-friendly
divorce attorney (known as “review counsel”) to review the formal divorce settlement
agreement that is drafted by the mediator, and to give legal advice to the client.

Mediation is not appropriate for everyone. Many divorcing people need more
legal advice and support than is typically available through mediation because the
relationships between many divorcing spouses often contain serious power imbalances.
Often one spouse has a stronger will or personality than the other, one spouse is more
articulate and a better advocate than the other, and/or one spouse has more money,
resources or information than the other.



Collaborative divorce is designed to remedy such imbalances, which otherwise
could result in an unfair divorce settlement. In a collaborative divorce, each party is
represented by a collaborative attorney, trained in the discipline of divorce mediation as
well as collaborative law. These attorneys provide legal advice and support to their
clients during, and between, settlement conferences. Rather than starting a divorce
action, an initial agreement known as a Participation Agreement is signed by the parties
and their attorneys providing, among other things, that the parties shall not go to court, or
threaten to do so, during the settlement process, and that the attorneys shall not be the
litigators or trial counsel should negotiations nevertheless break down. Financial
discovery and interest-based negotiations occur at four way settlement conferences
attended by both spouses as well as their collaborative attorneys, and mediation
techniques are used by the attorneys during these conferences. The goal, as in mediation,
is a settlement agreement tailored to satisfy the needs and concerns of both parties and
their children.

In inter-disciplinary collaborative practice, a team of collaborative professionals is
available to help the parties. In addition to the lawyers, the collaborative team includes
mental health professionals, such as divorce coaches and a child specialist, and a
financial specialist. These other professionals, with greater expertise in their specialties
than the lawyers, facilitate the settlement process while also being economical, as their
hourly rates are usually significantly less than those charged by the lawyers.

Some people mistakenly reject the collaborative process because of the attorney
disqualification requirement: they don’t want to hire new lawyers to litigate their divorce
if collaborative negotiations terminate without a settlement. This is almost always a
mistake. Besides the obvious benefits of a collaborative divorce — avoiding the pitfalls of
adversarial divorce litigation and obtaining the support and valuable input that most
divorcing couples need from collaborative lawyers and professionals — one needs to
understand the greed and viciousness of some divorce litigators in order to understand
why the attorney disqualification requirement in a collaborative divorce can be so
beneficial to the clients. Let us digress for a moment.

In or about, 1988, there was a local bar association dinner where two supreme
court judges roasted the divorce lawyers at the dinner. One of the Judges, asked the
audience: “Do you know how some of you divorce lawyers service your own clients?”
Then, he answered his own rhetorical question: “When | was a boy, | once saw a bull
service a cow, and you should have seen the condition the cow was in after the bull was
through with her; that’s how some of you divorce lawyers are servicing your own
clients.” The audience reacted with stunned silence. The Judges remarks hit home for the
bombers as well as the ethical divorce lawyers there with first hand knowledge of
bombers’ greed and tactics.

In an actual case many years ago, an oncologist was represented by a bomber with
a big divorce practice and reputation. The wife wanted peace, made very reasonable



demands and reported to her divorce attorney that her husband was agreeable to her
demands. Nevertheless, the Wife’s counsel could not settle the case and after months of
litigation. He confronted the Husband’s attorney, asking him “you don’t want to settle
this case, do you? And do you know what his response was? With a big smile he winked
at him.

There are many other examples of the unprofessional, inflammatory and abusive
conduct of bombers. Their motivation and modus operandi are to drag out the litigation,
saying and doing things along the way to escalate the conflicts and disputes,
unnecessarily increasing the hours of time spent on the case, until their fees become
monumental.

In collaborative law, where the divorce attorneys’ sole motivation is a good
settlement and the lawyers cannot go to court or serve as trial counsel, there is no
financial incentive to engage in such abusive tactics. Moreover, such abusive tactics do
not happen because the collaborative approach attracts lawyers who are honest and
ethical, and who promote peace and resolution.

So, when getting a divorce, think of the court as a place of last resort: do
not go there unless it is absolutely necessary. Divorce mediation is an option for some,
but for most divorcing couples the best way to go is to have a collaborative divorce.



